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by Assistant Commissioner, CGST, Division-VI, Ahmedabad South ·

er 374daaf.al vi TT Name & Address

Appellant

M/s. Nilesh Kantilal Upadhya HUF,
F-12, Pooja Apartment,
Opp. Niharika Bunglows,
Himmatlal Park,
Am_bawadi, Ahmedabad.

ah anfr g r#ta sreg riits 3rgra aar ? at as sa 3mar uf zrenfenf Rt
al; T; ea arf@rant at arfra zgrur 3ma rqd a 5ar &1

· Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
· one may be against such order, to the appropriate authority in the following way :

..-o·- .- .. . .

la #l al gr@tau 3ma4a

Revision application to Government of India:

(«) #a4ha satzca s#fer7u, 1994 t nt 3r# sag ng mac#i # a i tar rr at
Gu-enrr # qer qqa siafa gr?tr 3mas a7fl era, ,rd al, fa iarai, Tua
f@qt, at ifra, Ra tua, irf, { fact : 110001 at al ft arfeg

(i)° A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:·

. .
(ii) In case of any loss of goods where the loss occur in transit from a fa · · · · use or to
another factory or from one warehouse to another during the course of p o ods in a
warehouse or in storage whether in a factory or in a warehouse.
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(Cl?) 'Bffif * ~ fcRfr ~ m~ "# Pl<-1tRld 1=!IB TR m 1iTc1 * f2lPlflf0 1 "# '3q;q'1i1 ~ ~
"l=flcYf TR '3('ll1c;1 ~ * ~ *~ # \iTT" 'Bffif * ~ fcRfr ~ m~ # Pl<-1tfad %.1

(A)• In case of rebate of duty of excise on goocls exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . .

~ '3('lllci1 c#l" '3('lllci1 ~ cB"~ cB" ~ \iTT" ~~ liR:r cBl" ~ 'g° 3Tix ~~
it za err gi fa arRs rgar, sr4ta 8Rl" -crrmr cf!" ~ TR m G!lc[ # fctCT1
rfefrm (i.2) 1998 SITTT 109 8Rl"~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec:109 0
of the Finance (No.2) Act, 1998. . ·

(1) #4hr Garzge (3r8la) Rmra81, 2001 # fa 9 a siaf Rafe qua ian zg-8 "#
at ufaji i, )fa sr# 4fa sh hfa fas a fl m a #lase-arr vi sr4la
3r?gr at at-at ufii # sa mra fhur urnr alR; [Ur# Tr Tar <.l zn gff*~m 35-~ # Rmfur 1:ffl- cB"~ * "fl¥ * x=iT~ it3ITT-6 'EITT1R cBl" mcr ~ ~
a1Reg I

(2)

T.he above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appe-aled against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rfcl\JJ1 ~ cB" x=iT~ urej icaa va ga ear q?t zas a slat r) 2oo/-pl
~ cBl" ~ 3Tix "G'lm x-ici-J l 7a gala vnar it m 1000/- al #ha 4rar #t Garg1 0:
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zlca, #tu sqra yea vi ara 3fl)zr nrzuf@rawf ar4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) b€tu 5qr«a ycn 3rf@,fr, 1944 cBl" m 35-GTt/35-~ 3iafa

lJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) '3cfdf8iftld qR-v9c; 2 (1) "cB" ~ ~~ *mat 3ft, 3r4htmav# zrc,
atqsra zcn vu @hara ar4l#tu maf@raw1(free) sh ufa hf; @if8al, ssirara
"# 2ndmffi, is!gp--llZ11 'J.-fcR", Jifl~cjl , PTTt.l~.-JIJI~, Ji(?J--l~l<S!l~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in cas;e of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal. shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs. f,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4Re gr 3kra{or4gii aral sear % it r@ta qr silt a fg #tr al {Tarr
0qgcfci cPT ~-fclmr unr a1feg s qr egg aft fa frat ul arf aa # fez
zrenRe/fa 3r@la nrznf@raw at ya crfta z#tual pl y sraa f@au urar
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid ir:i the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0-

rlllllliilll p~ 1970 lf~ c#i"~-1 cB" 3fc=rfc:r Rtlff«T ~ ~ '3cfcf
3a<a znr pen?gr zenReff Rfu If@rartare rat Rt.v #Ra .6.so ha
arIrnrl grca fea am eh a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

(5) ga at ii@er rci at Pi li?l 01 ~ cf@ f.=n:r:rr 8t 3jh 4ft en 37l cb f61a fcl?"m \r[RfT t \JJ1"
flat zrcn, ta saraa gca vi @ara ar@tr nrnf@raw (araffae) "Rll17, 1982 "# R1%c,
1
Attention is invited to the rules covering these and other related matter contended in the

. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o air grcea, rs snlyea vi hara r4l#tu nzaf@au (Rrec),#
,fear#lat # ma # afarirpemand) vi is(Penalty) c!)T 10%~~~

3farf ?1raifa, srfraaqaw o sols wu & (section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

W"l:f~~ '3fix~~~.~WIT •'cITTfoqcf?9- "l=fiTr"(Duty Demanded)
a. (Section)~ ±DbaafufRa«ft,
zu furea hr@ 2fszalft,
au hr2 #fezfit±fu 6a asa au fr.

> us qasr «if@a or8ha rs@qa sis #l gemi, srfhr'=fera fhrg qfa sar f@a+
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Pena1ty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
.(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Genvat Credit Rules.
zr err?rk uRq arfta uf@raur hqr oeiyea erraea au f@a(Ra gtfsg rg yea k5 10%

mrarrrsj@ia au Raf@a etaaavs 1o% marulstsatel
In view of above, an appeal agai(Jst this order shall lie before th, payment of

10% of the duty demanded where duty or duty and penalty ·are~i, · alty, where
penalty alone is in dispute." · ~/;;o
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ORDER IN APPEAL

The present appeal has been filed by M/s: Nilesh Kantilal,

Upadhya HUF, F-12, Pooja Apartment, Opp. Niharika Bunglows,

Himmatlal Park, Ambawadi, Ahmedabad (hereinafter referred to as

the "appellant") against Order in Original No. CGST-VI/Dem

222/NILESH/AC/DAP/2022-23 dated 17.01.2023 hereinafter

referred to as "impugned order"] passed by the Assistant

Commissioner, Central GST, Division-VI, Ahmedabad South

(hereinafter referred to as "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant

were not registered with Service Tax department. They are holding

PAN No. AAGHN2559D. As per the information received from the

Income Tax department, the appellant had earned substantial

service income from services during FY. 2014-15 8 2016-17,

however they did not obtain service tax registration and did not pay 0
service tax on such income from service. The appellant were called

upon to submit the documents, however, the appellant failed to

submit the required details / documents. Therefore,· the,,,appellant

were issued Show Cause Notice bearing No. V/WSO6/0&A4/SCN

268/2020-230/WS0603 dated 24.09.2020, wherein it as
A

proposed to: .

a) Demand and recover an amount of Rs. 4,01,496/- under

proviso to Sub Section ( 1) of Section 73 of the Finance Act,

1994; read with relaxation provisions of Section 6 of Chapter

V of the Taxation and Other Laws (Relaxation of Certain

Provisions) Ordinance, 2020(No.2 of 2020) promulgated on

30.03.2020 by invoking extended period of time limit along

with interest under section 75 of the Finance Act 1994

(hereinafter referred to as 'the Act).

b) · Impose penalty under the provisions of Section 70, 77 (1)

and 78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand-of service tax amounting to Rs. 4,01,496/- was

confirmed along with interest.
4
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b) Penalty amounting#to.Rs.4,01,496/- was imposed under

section 78(I) of the Act.

c) Penalty amounting to Rs.. 10,000/- was imposed under
section 77(1) (a) of the Act.

d) Penalty amounting to Rs. 80,000/- was imposed under
section 70 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

That the agricultural produce 1s restricted to unprocessed

goods is factually incorrect. The term agricultural produce

has been defied at section 65B(5) of the Finance Act as:

"agricultural produce II means any produce of agriculture on
which either no further processing is done or such
processing is done as is usually done by a cultivator or
producer which does not alter its essential characteristics
but makes it marketable for primary market'

The above definition nowhere states that only unprocessed

goods fall within the ambit of 'agricultural produce'. On the

contrary, the said statute clearly stipulates that processing

which does not alter the essential characteristics but makes- .
it marketable for primary market is covered under the

definition of 'agricultural produce'. In the instant case, the

appellants have undertaken the activities of storage,

processing and grading. It is an undisputed fact that storage

and grading would not in any manner alter the essential

characteristics of a product. The mere activity of storage

brings in no change in the product and that of grading

simply segregates the different qualities of the product but

brings no physical change in the product. On the remaining

aspect of processing, primarily it is submitted that the

adjudicating authority has given absolutely no finding on the

nature of process undertaken b ' jumped to the

conclusion that the essential c s altered. The
5



appellants have merely undertaken the processes of cleaning

and bulk packing of the seeds and no alteration of the

essential characteristics of the product has been affected in

this process, The impugned order itself mentions that the

goods have been sold to seed companies as 'seeds' which

leaves no room for doubt that the product has not undergone

any change in the essential characteristics and is still

covered under the ambit of 'seed'. Thus, the conclusion of

the adjudicating authority to the effect that the goods are not

agricultural produce is erroneous.

► One of the reasons for concluding that the appellant did not

mentioned the term 'agricultural produce' in their invoices

but' had used the words 'agricultural seeds' is not

appropriate and cannot be taken as a basis to debar the

goods from the ambit of 'agricultural produce'.

► The adjudicating authority has mentioned that the goods are

not covered under the ambit of 'agricultural produce' since

the seeds have been sold to seed companies and as such the

same were not used for food, fibre and fuel. The adjudicating

authority has conveniently ignored the words raw material

and other similar products' from the definition of agriculture

under Section 65B(3). The same is reproduced under:

The "agriculture" means the cultivation of plants and

rearing of all life-forms of animals, except the rearing of

horses, for food, fibre, fuel, raw material or other similar

products;

Thus, seed can be used for raw materials or as sowing seeds

or similar applications also as per the definition. A seed

would not have any application other than food, fibre, fuel or

raw material. Supply of seeds to seed companies do not in

any way establish that the goods are not 'agricultural

produce'

The appellant submits that the activities undertaken by the

6
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appellants are squarely covered under Section 66D(d) of the
'• :s.

Act which specifies the:negative list of services which are not

liable to service tax produce. The relevant text of the stature
t

' i ·- ' '

is reproduced under:

(d) services relating to agriculture or agricultural produce by way

of-

(i) agricultural operations directly related to production of any

agricultural produce including cultivation, harvesting,

threshing, plant protection or testiRg:

(ii) supply of farm labour;

(iii) processes carried out at an agricultural farm including

tending, pruning, cutting, harvesting, drying, cleaning,

trimming, sun drying, fumigating, curing, sorting, grading,

cooling or bulk packaging and such like operations which do

not alter the essential characteristics of agricultural produce

but make it only marketable for the primary market;

(iv) renting or leasing of agro machinery or vacant land with

or without a structure incidental to its use;

(v) loading, unloading, packing. storage or warehousing of

agricultural produce;

(v) agricultural extension services;

(vii) servces by any Agricultural Produce Marketing

Committee or Board or services provided by a commission

agent for sale or purchase of agricultural produce

In view of the above it is submitted by the appellant that the

activities undertaken are cleaning, packing, loading,

unloading, grading etc. are covered 'under the negative list

under section 66D(d) of the Act. And thus the appellants are

not liable to pay service tax and as such the impugned order

confirming the demand of service tax is erroneous and bad

in law.

► The appellant submit that the to pay service
. 7



tax and therefore p:rov1s1R:p. qf Penalty under· Section 70,
,'} ·<,: ±

77(1), 78 of the Act, will not be applicable.

► Further it is submitted by the appellant submit that as the

service tax is not leviable, interest under section 75 of the

Act cannot be imposed.

5. Personal Hearing in the case was held on 21.08.2023 Shri

Ashish Kumar Jain and Shri John F. Christian, Consultants

appeared on behalf of appellant for the hearing. He reiterated the.

submissions made in appeal memorandum. They submitted that

the appellant rendered services such as cleaning, packing, loading;

unloading, grading, etc. in relation to agricultural produce. The

same falls under the negative list under section 66 (d) (iii) & (v) of

the Act. They requested to allow one week time for making

additional submissions with further supporting documents.

6. I have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and oral submissions made at the time of

personal hearing. The issue before me for decision is whether the

impugned order passed by the adjudicating authority confirming

demand of service tax amount of Rs. 4,01,496/- along with interest

and penalties, considering the facts and circumstances of the case;

is legal and proper or otherwise. The dispute pertains to the period
F.Y. 2014-15 & 2016-17.

7. It is observed that the· demand of service tax was raised

against the appellant on the basis of Hie data received from Income

Tax department. It is stated in the SCN that the nature of the

activities carried out by the appellant as a service provider appears

to be covered under the definition of service; appears to be not

covered under the Negative List of services as per Section 66D of

the Act and also declared services given in 66E of the Act, as

amended; appears to be not exempted under mega exemption

Notification No. 25/2012-ST dated 20.06.2012 as amended."
However, nowhere in the SCN it is specified as to what service is
provided by the appellant, which is ·liable to service tax under the

Act. No cogent reason or justification is f99ging for raising the
8 < £-,-;•,•,,I"-~
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demand against the appellant. It is also not specified as to under

which category of service, the non payment of service tax is alleged

against the appellant. The demand of,service tax has been raised
rrierely on the basis of the data received from the Income 'fax.

However, the data received from the Income Tax department

cannot form the sole ground for raising of demand of service tax.

7.1 I find in pertinent to refer to Instruction dated 26.10.2021
issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be

issued indiscriminately based on the difference between the

ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to

issue show cause notices based on the difference in ITR-TDS

data and service tax returns only after proper verification of ·

facts, may be followed diligently. Pr. Chief Commissioner/ Chief

Commissioner(s) may devise a suitable mechanism to monitor

and prevent issue of indiscriminate show cause notices.

Needless to mention that in all such cases where the notices

have already been issued, adjudicating authorities are expected

to pass a judicious order after proper appreciation of facts and

submission of the noticee."

7.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

8. Coming to the merit of the case it is observed in the

definition of "agricultural produce" which means "any produce of

agriculture on which either no further processing is done or such

processing is done as is usually done by a cultivator or producer

which does not alter its essential characteristics but makes it

marketable for primary market". As per the definition of it is
nowhere stated that only unprocessed goods fall within the ambit

· 4of 'agricultural produce'. The appell?: a. dertaken the
9' «
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activities of storage, processing and grading. Storage and grading

would not in any manner alter the essential characteristics of a

product. The mere activity of storage brings in no change in the
product and that of grading simply segregates the different

qualities of the product but brings no physical change in the

product. The appellants have merely undertaken the processes of

cleaning and bulk packing of the seeds and no alteration of the

essential characteristics of the product had been affected in this

process. In the para 6.8 of the impugned order itself mentions

that "the notices has sold its products to seed companies" as

agricultural seeds which leaves no room for doubt that the product

has not undergone any change in the essential characteristics and
is still covered under the ambit of 'seed'. From the above it is

evident that goods are agricultural produce and I find that the.

appellant is just doing its storage processing and grading and

these activities are exempted from service tax. 0
9. I observed that the appellant is engaged in the activity of

storage & processing of agricultural seeds and grading. I find that.
as per subclauses (iii) and (v) of clause (d) of Section 66 of the Act,

"services relating to agriculture or agricultural produce by way of

(iii) processes carried out at an agricultural farm including
tending, pruning, cutting, harvesting, drying, cleaning, trimming,
sun drying, fumigating, curing, sorting, grading, cooling or bulk

packaging and such like operations which do not alter the

essential characteristics of agricultural produce but make it only:
marketable for the primary market, and (v) loading, unloading, ()

packing. In view of the above provision I am of the opinion that

storage, processing and grading of agricultural produce were

covered by Negative List, therefore the appellants are not

chargeable to tax.

10. Since the demand of service tax is not sustainable on merits

there does not arise any question of interest or penalty in the matter.

11. Accordingly, in view of my foregoing discussions, I set aside the
impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant

10
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The appeal filed by the appellant stands disposed of in
above terms. ~ ;,

· {Shiv Pratap Singh)

Commissioner (Appeals)

Dated: 'L~ .08.2023

Attes~

rend.ra Kumar)

Superintendent(Appeals)

CGST-Ahmedabad.

@

BY RPAD/ SPEED POST

To
M/ s. Nilesh Kantilal Upadhya HUF,
F-12, Pooja Apartment,
Opp. Niharika Bunglows,
Himmatlal Park, Ambawadi, Ahmedabad

The Assistant Commissioner
CGST & Central Excise
Division VI, Ahmedabad.

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.-

2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner (HQ System) Central GST,

Ahmedabad South (for uploading the OIA) .

.,4.Guard File.

5. P.A. File.
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